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Attorney General
State of Idaho
P.O. Box 83720
Boise, Idaho 83720-0010
(208) 334-4534
PAUL R. PANTHER
Deputy Attorney General
Chief, Criminal Law Division
LORI A. FLEMING
Deputy Attorney General

IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
TRACY GRIFFIN-MURRIETA,
Defendant-Appellant.

NOS. 43318 & 43319
Bonneville County Case Nos.
CR-2014-4117 & CR-2015-393

RESPONDENT'S BRIEF

Issues
1.
Has Griffin-Murrieta failed to establish that the district court abused its
discretion in docket number 43318 by denying her Rule 35 motion for reduction of her
unified sentence of seven years, with three years fixed, imposed upon her guilty plea to
possession of methamphetamine?
2.
Has Griffin-Murrieta failed to establish that the district court abused its
discretion in docket number 43319 by imposing a unified sentence of seven years, with
two years fixed, upon her guilty plea to possession of methamphetamine?
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I.
Griffin-Murrieta Has Failed To Show The District Court Abused Its Discretion In Docket
Number 43318 By Denying Her Rule 35 Motion
In docket number 43318, Griffin-Murrieta pled guilty to possession of
methamphetamine and the district court imposed a unified sentence of seven years,
with three years fixed, and retained jurisdiction for 365 days. (R., pp.43-45.) After a
period of retained jurisdiction, the district court suspended her sentence and placed
Griffin-Murrieta on probation for four years. (R., pp.67-70.)
Just over a month later, an Idaho Falls police officer stopped Griffin-Murrieta for
failure to signal and an “insufficient muffler.”

(R., pp.119-27.)

Griffin-Murrieta

consented to a search of her car and her person, and Sergeant Poulter subsequently
located methamphetamine in her coat pocket. (R., p.123.) The state charged GriffinMurrieta with possession of methamphetamine in docket number 43319. (R., pp.14142.) Griffin-Murrieta’s probation officer also filed a Report of Violation in docket number
43318 alleging Griffin-Murrieta had violated her probation by failing to report as directed;
using Adderrall; consuming alcohol; testing positive for, and using, methamphetamine;
and changing residences without permission. (R., pp.73-77.)
Griffin-Murrieta pled guilty to possession of methamphetamine in docket number
43319, and the district court imposed a unified sentence of seven years, with two years
fixed, to run concurrently with her sentence in docket number 43318. (R., pp.163-65.)
In docket number 43318, Griffin-Murrieta admitted to violating her probation and the
district court revoked her probation and ordered her underlying sentence executed
without reduction. (R., pp.90-92.) Griffin-Murrieta timely filed a Rule 35 motion for
sentence reduction in both cases, which the district court denied. (R., pp.93-94, 99,
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168-69, 174.) Griffin-Murrieta appealed timely only from the district court’s denial of her
Rule 35 motion in docket number 43318, and timely from the judgment of conviction in
docket number 43319. (R., pp.100-03, 107-11, 178-85.)
Griffin-Murrieta asserts the district court abused its discretion when it denied her
Rule 35 motion in docket number 43318 in light of her desire to be eligible for parole at
the same time as in docket number 43319. (Appellant’s brief, pp-5-6.)
In State v. Huffman, 144 Idaho 201, 203, 159 P.3d 838, 840 (2007), the Idaho
Supreme Court observed that an appeal from the ruling on a Rule 35 motion “does not
function as an appeal of a sentence.” The Court noted that where a sentence is within
statutory limits, a Rule 35 motion is merely a request for leniency, which is reviewed for
an abuse of discretion. Id. Thus, “[w]hen presenting a Rule 35 motion, the defendant
must show that the sentence is excessive in light of new or additional information
subsequently provided to the district court in support of the Rule 35 motion.” Id. Absent
the presentation of new evidence, “[a]n appeal from the denial of a Rule 35 motion
cannot be used as a vehicle to review the underlying sentence.” Id. Accord State v.
Adair, 145 Idaho 514, 516, 181 P.3d 440, 442 (2008).
Griffin-Murrieta did not appeal the judgment of conviction in this case.

On

appeal, she merely argues that her sentence was excessive as originally imposed and,
therefore, the district court should have reduced her sentence pursuant to her Rule 35
motion. Because Griffin-Murrieta presented no new evidence in support of her Rule 35
motion, she failed to demonstrate in the motion that her sentence was excessive.
Having failed to make such a showing, she has failed to establish any basis for reversal
of the district court’s order denying his Rule 35 motion.
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II.
Griffin-Murrieta Has Failed To Establish That The District Court Abused Its Sentencing
Discretion In Docket Number 43319
Griffin-Murrieta next asserts her sentence in docket number 43319 is excessive
in light of her purported “remorse and acceptance of responsibility,” her family support,
and her substance abuse issues. (Appellant’s brief, pp.7-9.) The record supports the
sentence imposed.
The length of a sentence is reviewed under an abuse of discretion standard
considering the defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)). It is presumed that the
fixed portion of the sentence will be the defendant's probable term of confinement. Id.
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)). Where a sentence is
within statutory limits, the appellant bears the burden of demonstrating that it is a clear
abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To carry this burden the
appellant must show that the sentence is excessive under any reasonable view of the
facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is reasonable, however, if it
appears necessary to achieve the primary objective of protecting society or any of the
related sentencing goals of deterrence, rehabilitation or retribution. Id.
The maximum prison sentence for possession of methamphetamine is seven
years. I.C. § 37-2732(c)(1). The district court imposed a unified sentence of seven
years, with two years fixed, which falls well within the statutory guidelines. (R., pp.16365.) At sentencing, the district court articulated the correct legal standards applicable to
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its decision and set forth its reasons for imposing Griffin-Murrieta’s sentence. (Tr., p.27,
L.13 – p.29, L.19.) The state submits that Griffin-Murrieta has failed to establish an
abuse of discretion, for reasons more fully set forth in the attached excerpt of the
sentencing hearing transcript, which the state adopts as its argument on appeal.
(Appendix A.)

Conclusion
The state respectfully requests this Court to affirm Griffin-Murrieta’s conviction
and sentence in docket number 43319, and the district court’s order denying her Rule
35 motion in docket number 43318.
DATED this 13th day of January, 2016.

/s/
LORI A. FLEMING
Deputy Attorney General
CATHERINE MINYARD
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 13th day of January, 2016, served a true
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic
copy to:
BEN P. MCGREEVY
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

/s/
LORI A. FLEMING
Deputy Attorney General
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I'm confused because it says underlying
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sentence Imposed by the Court.
So in order to not run afoul of any ambiguity
lhal might be in the plea agrer.mMt -- and I don't know

2
First of all, we have an ord~r for costs of
3 prosecution and investigation In the amount of $303.54.
4
MR. BARREIT: Do you have any objection to
5 that?
THE DEFENDANT: No.
6
7
MR. 13ARRETI : we have no objection,

2

10
11
12
13
11

6

7
8

If all of the parties understand It that way or how it
was int~nded. But In order to not run afoul of that,
the State is going to recommend a retained jurisdiction,

9
10
11 therapeutic community, with an underlying sentence of .•

then, the request for the costs of prosecution In the
amount of $303.54.

MR. BEVILACQUA: May I proceed, Your Honor?

12

THE COURT: You may.

13

what was the previous underlying sentence?
The previous case was three to seven.

This one, we would recommend an underlying
14
15 sentence of four to seven and, again, concurrent with
16 the PV case.

MR. BEVILACQUA: With regard to the
recommendat ion of the State, In looking at the plea

15
16 agreement anrl to be perfectly frank with the Court, I am
17

a llttle confused.

17

I hank you, Your Honor.

18

The plea agreement says If she's not accepted
inlo a problem-solvi ng court, which apparently there has
been a denlal, the State is free to argue the terms of

18

THE COURT: Thank you.

19

Ms. Murrieta, do you wish to make a statement

19
20

on your own behalf?
THE DC:Fl:NDANT: Yes.

20

the underlying sentence imposed by the Court but will
recommend the sentence imposed run concurrent with

22

THE COURT: Go ahead.

23

CR-2014-411 7.

23

THEDEFENDANT: Idon'twantto cry,

24
25

The State Is recommendin g that the sentences
run concurrent.

21

22

21

iv_e_n_y_ou_a_ny_ ,e_a_s_o-'n-to-_ r_h_a_v_en_'_t_g_
ow
... ~!24~----r- k_n_
believe In me, but I stlH believe In me. I mean, I'm
~

3

4
6

9
10
11

12
13
14
15

1
1

16
17
18

19
20

21

2

Actually, I'm lucky my family Is stiff here

4

I don't feel llke a fl'lilure, Your Honor,
because I've grown In this, belleve it or not, and I 've
learned. I've humbled myself. And I appreciate freedom

5

6
7

and my family.
And I know I haven't shown you anything to

8
9

even believe In me.

10

My daughter told me she belleves In me still

11

and not to give up.
I was so ready Wood Pilot because I've
never·· I've always probationed out to my mom's, and
I've never gone to a transitional housing before, you

12
13

know, and been around other girls that are going through
the same thing. And I feel like that might -- you know,

16
18

this might be good.

17

But I understand that, but I didn't - - I'm not
going to argue. I didn't abscond this time. I don't
want to make excuses. I made the wrong choice.
I went lo my PO, and I told her I was dirty.

18

14

19
20
21

24
26

J just -- I know I don't deserve another

25
n i1mr1 r:

THE DEFENDANT: No. No.
THE COURT: All rlyht. Are you satisfied with
the representat ion Mr. Barrett has provided?
THE DEFENOANT: Yes.
THE COURT: Do you know of any legal reason
why I should not sentence you today?
THE DEFENDANT: No.
THE COURT: Ms. Griffin-Murrieta, based upon
your plea of guilty, it Is the judgment of the Court
that you are guilty of the crime of possession of a
wnlrolled substance (methamphet amlne).
I have reviewed the presentem:e report, which
includes your history. The report also Indicates that
you'r~ 111 need of Level 3 residential treatment.
I have reviewed the objectives of criminal
punishment, which Includes protection of society,

22 deterrence, rehabllltatlon, and punishment.
23

23

Sorry for crying.
THE COURT: You 're all rig ht.
Anything else, ma'am? Anything else?

3

for me.

And r -- because I was not going to abscond. I was not
going to leave my family. But I shouldn't have used.
And I should have thought of that before.

22

chance, but I've still got to have hope. And maybe -maybe God will agree. I don't know.

1

1 stupid. I messed up.
2

-~

27

26

8

I
I

4

1

8 Your Honor.
9
THE COURT: AH right. The Court will grant,

8
7

I

3

With regard to an underlying sentence, the
word "underlying" •• to me, lhal means that It would be
probation or a retained jurisdiction.

MR. BEVILACQUA: Yes, Your Honor.

1

I
I
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And I've reviewed the criteria under Idaho

24 Code 19-2521 relatlve to the quesllu11 of whether I

wu, 14M~

1

should place you on probation or confine you to prison.
rc:o

QC\A

P~nP ?4 tn ?7 n f 47

I

29

28

I
I
I
I
I
I

I think you were in here when I told
1
2 Ms. Brunson that she is painting herself Into a corner.

3
5

I

There Is no question in my mind that you've

11

9

a position where

15 probation Is just not an option. You've done the TC
16 program in prison. And If I understand it correctly,

re on the rider after that

18 because you've been made •• you've already had that
19 opportunity.
20
You were In Felony Drug Court at one point and
21 then were terminated from that program.
You've done a CAPP Rider.
22
So the options that I have are really mlnlmal.

24

And no matter what happens, you need to understand

25

there's stUI hope. You need to understand that just

3

of the public defender In the amount of $500.

5

The sentence will run concurrent with

matter, applied to that fixed portion of your sentence.

9

In addition, you're ordered to pay the costs
10 of prosecution In the amount of $303.54.
11
Do you understand the sentence, mil'am?

1

THE COURT: Do you have any questions about

13

period of two years and an Indeterminate period of
five years -- In other words, not less than two, no more
than sevti11.
You're fined the amount of $1,000.
Court costs are $290.50, I believe, all
together.
Right?
THE CLERK: 280.
THE COURT: Is it 80? I thought they upped it

10

MR. BARRm: No, Your Honor. Thank you.

11

THE COURT: Mr. Bevilacqua?

14
15
16

It?

17

that decision. That appeal has to be flied within

17 present, represented by Deputy Prosecuting Attorney

18

42 days. You have the right to be represented by

18

1

THE DEFENDANT: No.

16

THE COURT: Now, you have lhe right to appeal

16

19 counsel on that appeal.

I
I

Department of Corrections for a fixer! and determinate

MR. BCVILACQUA: No, Your Honor. Thank you.
12
THE
COURT: We'll next take up State of Idaho
13
14 versus Tracy Sue Griffin-Murrieta, CR-2014-4117.

THE DEFENDANT: Yes.

12

of the Court that you be sentenced to the Idaho

3 time expires.
4
Do you understand those rights?
6
THE DEFENDANT: Yes.
THE COURT: If you have questions about how or
6
7 whether to proceed with any of those rights, make sure
8 and discuss those matters with Mr. Barrett,
9
Mr. Barrett, anything further in this matter?

6 CR-2014·4117.
You'll be given credit for time served In this
7

Ia
I

That having been said, having weighed all of
the Information that I need to weigh, it is the judgment

2 to be flied within one year from the date your appellate

You'll reimburse the county for the services

4

You do have self-worth. You do have hope.
It's just going to take a llttlc bit longer.

31
1 the Idaho Uniform Post-Conviction Relief Act. That has

30
1 as of -- It's not 280 -· or 290. It's 285. Anyway,
2 court costs are ordered by statute.

I
I

So I hope that you remember at least those
words.

12
13
14
15
16
17
18
19
20
21
22
23
24
25

12 responsibilities, and that's why there's criteria that I
13 have to follow.

they won't let you do the

And you'rP. in 5UCh a place that you'rP. going

10
11

If I rule from the heart every time up here on

23

I

7

the bench, I wouldn't be fulfilling my duties and

You've got yourself in

and it's not going to be easy for you.

8 to need the assistance, one way or the other.

there's a couple of things I want you to know.

14

think you are not valuable as a person or as a member of

Anyone with an addiction can tell you the same
5
6 thing: It's not an easy road.

got to have some sort of treatment. You've been

10

because of what I may do here today doesn't mean that I

2
4

6 afforded treatment, but, for whatever reason, you're not
1 utfllzlng the things that you've learned.
8
As ! fulfill my obligations here today,
9

1

3 society. You've just got a big struggle to deal with,

You've kind of done the same thing.

4

17

I

I

Bonno~i!lo County Nos. CR-2014 -4117 & CR-2015,393

Docket Nos. 43310 & 43319

STATE vs. WAl TON

I(

Ms, Griffin-Murrieta Is present with her
attorney, Mr. J11ml'!s Barrett. The State of Idaho is
Dan Bevilacqua.

19
20

you cannol afford counsel,

20 you can apply to Court to have counsel appointed to
21 represent you at public expense.
22
You also have the right to seek relief under
23 Idaho Criminal Rule 35. That has to be flied within
24 120 days of entry of the judgment.
25
And you have the right to seek relief under

21

We are here for purposes of disposition.
Now, she admitted to violating Condition 1 and
denied violating 12 and 3.
Is the state pursuing the violations of 12 and

22
23

3?

24
25

MR. BEVILACQUA: No, Your Honor, not In fight

of the sentence on the previous case.
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